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HowgvVER the verdict, a suit for damages is a financial as
well as professional misfortune. Even the experienced and
skilful operator may be compelled to defend himself against
the malicious and greedy, and, on account of the discredit
usually thrown upon expert testimony, the truth is not always
ascertained, and justice at times may be defeated.

While the moral responsibility is the same in every sur-
gical case, the legal responsibility varies according to the
gravity of individual cases and results of treatment ; there-
fore, when the abdominal surgeon is made defendant in a
suit, the claim for damages is not likely to be insignificant.

Priests once assumed to treat the sick and even to perform
surgical operations, their knowledge and power to do so hav-
ing been regarded as a divine gift: therefore results were
accepted, whether good or bad. In some countries, as in
Egypt, corporal punishment was inflicted upon those who
ventured to depart from recognized and well-established sur-
gical rules, though the results were favorable. In others
(Roumania) unsuccessful results made the surgeon liable for
damages, however skilfully he may have treated the case.
In others, again (Goths), if the patient died, the surgeon was
delivered to the relatives and friends, who wreaked vengeance
upon him. In Germany the surgeon is held strictly account-
able in the event of the death of the patient unless he has
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exercised due care and taken proper precaution, though he
may be incapable or unskilful and the patient may have em-
ployed him and agreed to pay him. While the law does not
assume that the surgeon agrees to cure, it very properly de-
mands of him reasonable skill and knowledge (Hamilton and
others).

Women especially are horrified at the suggestion of a sur-
gical operation, and are naturally averse to it. Exception-
ally, however, a woman rather enjoys the prominence given
her, regarding herself something of a heroine ; but in rural
communities, in which operations are only occasional, it is
always difficult, sometimes impossible, to get the consent of
the patient or of her friends at all, she preferring to endure
her condition to taking the unavoidable risks of an operation,
however slight they may be. Sometimes consent is given
conditionally—that is, if unexpected conditions enhancing
the risk are encountered, the surgeon must promise to proceed
no further. Though uncommon, such an instance is the
source of infinite trial and annoyance, and a violation of the
promise, if unfortunately made, may be the basis of a sait for
damages.

Mrs. T., aged thirty-five years, of healthy appearance,
came under observation in December, 1894. She had never
been pregnant, and menstraation had been regular up to Oc-
tober, since which time it had not reappeared. It began
when she was fourteen years old, and had never been exces-
gsive. She had slight leucorrheea.

The abdomen was about as large as at seven months’ preg-
nancy, measuring 85.5 inches in its largest circumference,
due to an abdominal tumor of some kind, of distinct out-
line, resilient to the touch, and movable, but fluctuation could
not be detected. The surface of the tumor was smooth and
regular, it did not dip down into the pelvic cavity, and could
not be distinguished from the uterus ; it was apparently the
uterus itself.

The patient had never been seriously ill, and bad first no-
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ticed the tumor about two years before, the growth of which
had been slow until withio the last six months. The attend-
ing physician had diagnosed ovarian cystoma. She was in-
formed that, though the diagnosis might be correct, there
was considerable doubt, which would disappear on opening
the abdomen ; that should the tumor prove to be an ovarian
cyst there would be less risk in the operation than if any
other condition should exist. At this point she insisted that
she would take no further risk than that involved in the re-
moval of an ovarian cyst, and would consent to the operation
only on condition that if the tumor were found to be other
than ovarian the operation should proceed no further. While
it is, of course, plain that the operation should have been de-
clined under such restrictions, still there was a probability
that before the operation she could be persuaded that her
greater safety would depend upon permitting the operator to
use his best judgment and to do whatever seemed best under
the circumstances. There was a slight hope, too, that the
tumor might be ovarian. All persuasion, however, was un-
availing, and the operation was uandertaken only as an explo-
ration, still with the hope that the husband would allow what-
ever might seem best to be done. An explorative operation
was performed December 24, 1894, revealing an cedematous
myoma. The husband, who was in another room, was in-
formed of the result and of the favorable prospect for recovery
gshould the operation proceed ; but he absolutely refused to
permit anything further to be done. Had the operation pro-
ceeded without consulting the husband and the patient recov-
ered, all would have been well ; had the result been fatal,
however, the avenue to a suit for damages would have been
open and would probably have been speedily entered. The
tumor could have been easily removed with but little greater
risk, and the patient would no doubt have recovered as well
from a completed as she did from the explorative operation.
The course pursued in this case was in deference to the judgment
of the patient’s physician, who was assisting at the operation.
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In contemplation of an operation an understanding can
usually be had with the patient and friends ; exceptionally,
however, contingencies may arise making it impracticable,
even impossible, to do so. The question arises whether under
such circumstances an urgent operation should be undertaken
with all the attendant risks.

The following is a recent experience : Patient thirty-nine
years old ; mother of one child, born twenty years ago. The
uterus was displaced backward, partially fixed, and very ten-
der to the touch. It was considerably enlarged, and there
was a profuse muco-purulent discharge from its cavity. The
general condition was fair, though the symptoms of chronic
endometritis were present in a marked degree. Examina-
tion under anssthesia failed to reveal either disease of the
ovaries or tubes, both being of normal size. Curettage, irri-
gation, and drainage was the treatment employed. Not an
unpleasant symptom arose until the morning of the ninth
day. About nine o’clock, having just eaten her breakfast,
the patient was suddenly seized with violent and excruciating
pain in the region of the left ovary. She was seen within
an hour after the onset of the attack, and though the nurse
bad given a quarter of a grain of morphine hypodermatic-
ally and an ounce or more of whiskey, she was almost in
collapse. The countenance was anxious, nose pinched, lips
livid, temperature 99°, and pulse 134, small and weak.
There was not the slightest distention of the abdomen, but
it was extremely sensitive over its entire surface. Vaginal
examination gave negative results, Evidently some terrible
accident had happened within the abdomen, and the indica-
tions for immediate abdominal section were perfectly platn.
‘When consultants arrived within about two hours after the
onset of pain the symptoms were less urgent, and it was con-
cluded that the chances for recovery would be better without
immediate resort to operation. Improvement, though slight,
continued throughout the day; but there was recurrence of
pain, and symptoms of collapse came on about 9 p.M. The
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patient gradually grew worse until the following night, when
she died.

After much coaxing the husband finally consented to a
post-mortem examination, which was confined to the abdom-
inal and pelvic cavities. The peritoneal cavity contained
about half a pint of pus. The right tube and ovary were
normal. The left tube was normal, but the ovary, though
of normal size, had ruptured along its convex border, the
rupture no doubt occurring at the onset of pain. The tunic
was easily torn and was as thin as peritoneum. Whether
the ovary had undergone cystic or purulent degeneration, its
contents had been sufficiently irritating to produce a rapidly
fatal peritonitis. When the patient had been examined
under anesthesia, this diseased ovary could be distinctly
made out, and appeared as healthy as the other.

During the first two hours after the onset of pain abdom-
inal section might have been done, but the husband and
friends were in a distant town, assistants were not at hand,
and the patient was too ill to talk or to be consulted. Skilled
nurses, however, were present, and the operation could have
been readily done, and perhaps should have been done, not-
withstanding all the. attendant risks. When the attack of
pain again came on, however, death was inevitable,

The average juryman places the same estimate upon expert
as upon any other testimony. One is of equal value with
the other. The function of the witness is to testify in behalf
of the side calling him. He is supposed to be biased in favor
of that side. If an expért, he is paid for his testimony.
Parties to a suit select a witness with reference to his ability
to strengthen their respective sides, and, if an expert, they
regard him in much the same light as the juror. He is ex-
pected to testify in their behalf. Courts, too, are inclined to
underestimate the value of expert testimony. Lord Camp-
bell has said that ‘¢ skilled witnesses come with such a bias
on their minds to support the cause in which they are em-
barked that hardly any weight should be given to their evi-
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dence.” There is much need of reform in this direction.
An expert witness should be considered as such only when
he is known to possess special qualifications and to have had
sufficient experience to entitle his opinion to some weight.
A chemist cannot give reliable evidence in a surgical case,
neither can a surgeon give valuable evidence in questions
pertaining to general medicine. Instead of his selection on
such a basis, his opinion as to the case in question is first
sought, and, unless it strengthens that side or weakens the
other, his evidence is not desirable. So-called experts are
koown to have been called because they would testify to
anything desired.

" An attorney was recently asked if a certain witness knew
anything on the subject in question. He replied that ¢ he
was not called on that account.” Until the time comes when
courts shall fix the proper status for medical witnesses, de-
moralization will exist. ‘¢ As the law is administered, many
persons can be found who are ready to arrogate knowledge
and position they do not deserve. The dignified alienist of
experience and reputation is confronted by the impostor,
whose glib manner and bizarre ¢ popular science’ some-
times impress the susceptible juryman, as does the proprie-
tary medicine advertisement, and whose experience of medi-
cine and its exponents is confined to the quack or cure-all.
The law is largely responsible for this.” (Hamilton.)

In any case the sympathies of a jury govern them largely
in determining a verdict. Sympathy that overcomes judg-
ment and ignorance generally go hand-in-hand. The jury
naturally incline toward the side most in need of a favor-
able verdict, sometimes with little regard as to the merits of
acase. It is a well-recognized fact that in suits against cor-
porations the verdict is generally adverse.

The following interesting case recently came before the
Common Pleas Court of Lucas County, Ohio. The surgeon
was threatened with a suit for twenty thousand dollars dam-
ages, whereupon he immediately sued for the balance of his
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fee, a part having been paid. The defense set up a counter-
claim for three thousand dollars, in which was included hos-
pital expenses, loss of time, etc. Furthermore, it was alleged
that the operation was unnecessary, and, though the patient
recovered from it, a broken-down nervous system, a ventral
hernia, and a damaged eye resulted. The main points in the
clinical history are as follows, and were kindly given by the
surgeon himself : In August, 1893, tubal pregnancy of the
right side was diagnosticated. In January (1894) following
he doubted the correctness of his diagnosis. Motion was felt
in February, and was also detected by palpation. The en-
largement was mainly on the right side. The uterine sound
had been introduced in October and again in December, and
the uterus found empty. Abdominal section was performed
March 15, 1894—nine months to a day from the last menstrua-
tion. On opening the abdomen the feetal mass could be dis-
tinguished from the uterus, which was about as large as a six
months’ normal pregnancy. At this stage of the operation
tubo-ulerine pregnancy was diagnosticated and delivery by
the vaginal route determined upon. The uterine cervix was
dilated to the capacity of a Goodell’s dilator and dilatation
was completed by the hand. The uterus was found to be
empty. The septum—consisting of the uterine wall—between
the uterine cavity and the feetal mass was torn through and
the feetus casily extracted. The placenta almost immedi-
ately followed, with scarcely any hemorrhage at all. The
foetus was about as large as at six months—sixteen inches in
length, though not well developed. The placenta, though
small, was of normal appearance. To prevent the possibility
of subsequent pregnancy, the ovaries and tubes, though nor-
mal, were removed. There was no lochial discharge until
the ninth day, when it appeared, green in color, acrid, and
offensive. The claim for damages was based upon the alle-
gation that an imposition had been practised ; that instead
of a tubo-uterine the case was one of normal pregnancy,
which the operator should have known, and that, in addi-
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tion, the accidents following the operation, together with the
shock and prolonged convalescence, had made the woman a
physical wreck. After the trial had gone on for two or three
days a compromise was brought about and the case dismissed.

‘Whatever may have been the merits of this case, the verdict
would almost certainly have been in favor of the defendant.
From the juryman’s standpoint, a frail, nervous, and mutil-
ated woman was entitled to whatever damage she could get.

The difficulty of bringing out the truth by the usual
method of examining witnesses, and the improbability of its
recognition by the jury, could hardly have been made more
apparent than in this case. It is a curious fact that each
attorney brought out exactly the desired answers from the
same witness. In stating a hypothetical case, counsel would,
of course, make it favorable to his side, and put his questions
accordingly, expecting and usually getting a favorable reply.
Expert testimony ig in this way often made to appear incon-
sistent, and medical witnesses are compelled to disagree when
opposite hypothetical questions are put to them. To this
method of examining witnesses, perhaps more than to any-
thing else, is due the disrepute of expert medical evidence.
Instead of the witness giving facts, by this very method he
becomes more or less of a partisan.

““ The hypothetizal question is supposed to embody the
facts of the case, but in reality is often distorted, disingenu-
ous, and is roughly handled and more or less emasculated
before the witness is allowed to pass judgment upon it.
When the answer is given, the medical gentleman in the
witness chair is obliged to consider section by section, and
an attempt is made to elicit a categorical answer, which is
often impossible” (Hamilton.)

Speaking of the plans for reform in calling expert wit-
nesses, Mr. Lawrence Godkin, in his contribution to Hamil-
ton’s work, says that ‘‘ the plan suggested by Sir James
Fitzjames Stephen in his Hislory of the Oriminal Law of
England would seem to meet the situation, although it is
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one which requires a very high standard of medical honor
and knowledge.” Under this plan, which he says has ex-
isted for some time at Leeds, England, medical men refuse
to testify without conference with the expert witnesses to be
called on the other side of the case, and that as a result medi-
cal witnesses are rarely cross-examined at all, and not infre-
quently they are called on one side only. He further says
“¢ that if such a system could be adopted by the profession in
America it would be of immense service in raising the stand-
ard of expert testimony and increasing the reliance placed
upon it by the courts and juries.” He still further suggests
that the adoption of such a plan by the medical profession
would solve the problem. ¢‘ Aund not its least merit lies in
the fact that it may thus be brought about by the members
of the profession taking the matter into their own hands and
dealing with it upon the lofty and disinterested plane upon
which the medical profession should be moving on to the
great future which, as an instrumentality for the attainment
of righteousness and justice, as well as the retarder of death
and the alleviator of human suffering, is surely before it.”

Mr. Clarence Brown, of Toledo, who was the plaintiff’s
counsel in the foregoing case, and whose legal qualifications
and experience entitle his opinion to great weight, was asked
the following question : ¢ Would a surgeon be liable for dam-
ages should he open the abdomen in an urgent case—one cer-
tain to die without it—were it impossible to get the consent
of husband or friends ?”

Mr. Brown kindly wrote his reply, received when this
paper was nearly completed, and which I have much pleas-
ure in giving in full, as follows:

“May 183, 1896.

““ My Dear Docror: Only a very general answer can
be given to your question as to whether a surgeon would be
liable for damages should he open the abdomen in an urgent
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case—one certain to die without it—were it impossible to get
the consent of husband or friends. The surgeon is held to
the exercise of ordinary care in the performance of an opera-
tion. Ordinary care in such matters, of course, means such
care as one ordinarily educated and skilled in his profession
exercises under like circumstances, having in mind always
the dangerous character of the operation. The degree of
care required is always enhanced by the hazardous character
of the operation to be performed. A surgeon does not guar-
antee success or recovery. He is bound to act in good faith.
He is required to be competent and skilful. He must use
those means and resort to those remedies and operations
which the best intelligence of the profession adopt as proper
under the circumstances.

““ The placing of a patient under the care of a physician
and surgeon implies an authority in the surgeon to do that
which is reasonably necessary in the case; and if, in the
honest judgment of an experienced and competent surgeon,
such an operation were necessary, and a proper regard for
the chances of the patient required that it be performed
speedily and before opportunity for conference with, or
obtaining consent from, the relatives or friends, I think a
surgeon would not be liable for damages should he perform
the operation in an urgent case such as you mention, even
although it might result unsuccessfully.

‘¢ Concerning the other matters suggested in your letter, I
do not know that I can speak with any great definiteness
without knowing the general character and scope of your
paper. I am clearly of the opinion that the present method
of calling expert medical witnesses on either side of a case in-
volving a medical question does not materially tend to the
elucidation of the truth upon that question in a public trial.
In any important case of that character the medical question
involved is usually one of such difficulty and importance that
reputable physicians might well differ in regard thereto, even
if they were reliably advised as to the exact facts and history
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of the case. It is apparent, therefore, that where medical
witnesses must be called to testify in response to hypothetical
questions framed upon any theory of the facts which the tes-
timony of either party tends te establish, reconcilement of
opposing views of medical witnesses becomes an impossibility.

“ Not only that, but accordingly as questions may be
framed by skilful counsel upon one side or the other, the
game witnesses may appear in the attitude of having given
directly conflicting views on what appears to the inexperi-~
enced to be practically the same hypothetical case.

¢ The medical question involved in such a case is often
one upon which even an experienced and skilful physician
could not venture an opinion without the most careful inves-
tigation into the history, condition, and treatment of the case.
How much less, then, could it be expected that a jury, unedu-
cated in the medical profession, unfamiliar with even the
medical terms, and incapable, in the limited time and oppor-
tunity that are afforded them, of even appreciating the testi-
mony of medical experts—how much less could such a body
of men be expected to intelligently pass upon such grave and
uncertain problems ?

¢ In my opinion, a much better way to try such questions.
would be to provide a medical commission, consisting, say,
of three reputable and experienced members of the medical
profession, to be appointed by the court, to hear and deter-
miue the medical question involved in the case, and, upon their
report, let the case proceed to final judgment, according to the
usual processes of the law. The distinctions and refinements
made in all such inquiries would be appreciated by such a
commission. They cannot be appreciated nor be made clear
by the methods usually adopted in jury trials. With a de-
termination by such a commission of the medical question
involved in a case, there would be little difficulty in dis-
posing of the other questions.

““ Yours very truly,
“ CLARENCE BrowN.”
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In the miscellaneous department of the Journal of the
American Medical Association appears an item stating that
a case has recently been decided in Brussels as to whether
the husband’s consent to an operation is indispensable. Two
prominent surgeons had been prosecuted by the husband,
whose wife died from an operation unauthorized either by
bimself or his wife. The verdict was in favor of the sur-
geons,

DISCUSSION.

Dr. Howarp A. KELLY, of Baltimore.—I think that this is
really a very important matter which Dr. Kirkley has brought
before us, and I hope that it will start some trustworthy investi-
gations which will result in putting the matter in a clearer light.
The elementary condition, comparatively speaking, of medical
education in the United States is nowhere more apparent than
in connection with medical expert testimony. The fact that a
recent graduate who has taken a two or three years’ course in
a college stands on a par with & man who has had years of ex-
perience shows the absurdity of medical testimony in courts of
law.

The most experienced physician is not exempt from prosecution
by the most ignorant man or woman in the community. I remem-
ber very well the disgust and the anger of the distinguished sur-
geon, Professor Groes, Sr., of Philadelphia, when he was sued
for amputating the arm of a colored man at the Jefferson College.
A guit was started against one of our hospitals in Baltimore re-
cently, and I took occasion to get some opinions on the matter
from the New York Hospital and the Massachusetts General
Hospital ; I would like to insert them in this discussion, without
reading, because they are valuable.

It was my desire to have inserted into the charter of the Johns
Hopkins Hospital a clause exempting it from prosecution on the
part of patients treated without pay; but I found that if I se-
cured such exemption it would only increase the liability of the
hospital to patients who paid their board, so that it was not
thought desirable to have the exemption clause inserted.
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Now, I think that, in order to protect ourselves as specialists,
certain simple rules might be agreed upon. I follow them out
in my own cases, and I shall state them categorically. We ought
to keep a record of the histories of the cases, and of the subse-
quent visits made, even if it is a mere note as to the visit. We
ought to note carefully the points of the examination, and under
the head of the examination I think that it is always important to
put down what the patient says of herself in her own language.
If there should be a discrepancy between her first and subsequent
statements you can, by going over her first statement, get her to
recall and acknowledge the facts. It is important, too, to note
the first time you get a clear idea of the case and the line of
treatment which it is proposed to follow, and what is promised
the patient as the result of that treatment. I am also very care-
ful never to promise absolutely more than & mechanical result
from the operation. I would call attention to a recent interest-
ing article by Dr. Coe in the Polyclinic, on this question. A
patient often comes to us for one thing, pain, and she will look
for no other result than relief from it by a surgical operation.
Thus we often work at cross-purposes; that is, we may get the
mechanical result sought, but the patient may continue to have
pain, and is dissatisfied for that reason. So I promise the patient
to remove the disease and to correct the deformity, but I pro-
mise nothing more absolutely. I also state that the chances are
in favor of recovery and of relief, but that these are not certain.
In cases of abdominal operation I state that death may occur,
giving statistics based on my own work. If it is a dispensary
case, I state that I have had so many operations without a death,
although hers may be the first. If it is a hysterectomy or
myomectomy, I state that the percentage of mortality is so-and-
go although her case may be a fatal one. I state this, although
the case is a favorable one, and I may encourage the patient to
undergo an operation. I think that it is always well to be per-
fectly fair with the patient, or with some responsible member of
the family, in telling just what may be expected of the operation.
It is not only right, but it is necessary.

Then it is very important to keep careful notes during the
patient’s convalescence; also of what is done if there iz any
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change in her condition. I follow a general rule of treating the
patient courteously and kindly throughout. We can be fearless
after we have done our duty, entirely fearless, for a man’s position
protects him. One who has done a great deal of work, who is
well known in the community, who has patients and friends
familiar with his work, is not liable to any serious trouble from
prosecution. .

Dr. EpwarD P. Davis, of Philadelphia.—I desire to call at-
tention to two points in the paper. The first, a purely medical
one, has been impressed upon me by experience, that is, that a
woman may pass through normal parturition, during which and
during the puerperal period she has had no fever, and may,
between two and three weeks afterward, be suddenly seized with
abdominal pain with diarrheea, and may die from very rapid
sepsis caused by the bursting of a purulent ovarian tumor. In
such a case one muet, in order to accomplish anything, open the
abdomen within an hour or two after the first symptom appears.

The second point, & medico-legal one, relates to the law in
Pennsylvania, where the Common Pleas Court provides that in
any suit for physical damage two physicians shall examine the
plaintiff, one to be selected by the plaintiff, the other by the de-
fendant. This is a practical approach in a faint degree toa
medical tribunal. It has sometimes resulted in simplifying such
cases and in bringing about a satisfactory comparison of the ex-
aminations by the two physicians. Unfortunately, however, it
is an experience of many of us who have been called upon to
make examinations for legal purposes that the result of our ex-
aminations may avail absolutely nothing. A very notable case
of blackmail is on the records of the courts, in which a woman,
descending in an elevator in a large building, sustained a very
slight jolt. She secured sufficient evidence, by going to the offices
of various gynecologists, to bring a suit for damages for displace-
ment of the womb, and she won a large verdict, which was re-
versed by the higher court.

I have been informed by an attorney that we must be very
careful in the records which we make of our treatment of cases,
for a bill has passed the Legislature of Pennsylvania which will
allow no hieroglyphics to be accepted as evidence. The physi-

Gyn Boc 4
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cian’s records must go before the court in such shape that any
intelligent person can identify the claims on which remuneration
is based.

Dr. KirgLEY.—I was called as an expert witness in the trial
growing out of the case of tubo-uterine pregnancy reported in
my paper, and was impressed with the difficulty—even impossi-
bility—of getting the facts by the usual method of examining
witnesses,

Settlement having been effected during the progress of the
trial, only ‘witnesses for the defense were examined, the evidence
sustaining the allegation that the child had not been delivered
through but from the uterine cavity, and that the case, therefore,
was one of normal pregnancy, discovered after the abdomen had
been opened. A medical commission in such cases would not
only do justice to the contesting parties, but the result of its
efforts would also be in the interests of scientific truth.





