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Prior Removil of Ovariea Groand for Anailliag Marriage.—The
sxceadingly novel and important question was raised in the
casa of Wandel ve. Wendel, whether the husband is entitled to
the sonulment of 8 marriags contrasted without knowledge on
his part that his wite was physically incapable of conception as
the result of a surgical operation, such as the removal of her
ovariea, known to her, but concealed from him. Section 1743
of the New York code of civil procedure provides that an
action mey be maintained to procure & judgment declaring a
marrisgs contract void, and annulling the marriage, among
other causes axiating at the time of marriage, whors one of the
partiea waa physically incapable of antering into the marriage
state. Indeciding the question presented, nnder this provision,
Mr. Juetics Hirschberg of the epecial term of the suprems
court of New York, Kinga County, follows, in part, this line of
reasoning : Was the defsndant wils, at the time of the mar.
riage, physically incapable of entering into the marriage state,
within the meaniog of this statute? The answer depends in
great measurs upon what are recognized by law as the chjects
and purposee of marriage. If sexual intercourse alone is so
recogoized, then it must be concedsd that the defendant in

this cnse was physically capable. But the creation of a family
is also regarded as one of the chief purposes of a metrimonial
upicn, and it is difficult to ees how an individual ean ba physi-
cally capable of performiog the copotract who has lost the
organs seasntial to conception, The queation ia diferent from
that preseuted by sterility or barrenness. It ie well settled
that a marrigge will not be apoulled for the mere barrenneass of
the wife. Not ooly is such a copdifion and its continuance
difficult, if not Impoasible, to prove, but ita existonce, if setab.
lished, may oot be nnate, but only peculiar to an inharmonious
combination, [n such casea, whether the power to comceive or
to impregnate ba at iseus, the goestion of the condition and ite
permanence reats on hypothesia and speculation, and is practi-

cally beyond the pale of jodicial ncrntin;,}r. Impotance io such
cassa ia the sole and sottled ground of nullity. tinuing, the
judgesays that it seoma to him that the guestion is vitally dis-
tinct whara the barrenneses is abealute ; is oot 3 constitutional
quality or & functional failure, but a phyaical iocapacity, reault-
ing from congenital melformaetion or the total lees of the w
of conception by disease or the surgeon's kpife. Ho he ds,
December, 1897, that & person deatitute of child-bearing

ia phrai:-aﬁly incapable of the chief and higher purpose of
mntrimM{, and mnne-guauuy of entering the atate.
And it follows, he holds, that in sonesaling from the husband
the fact and sxtent of her misfortune, the defendant in this
m:gglmcnrﬁd hia consent to i:uarrE her by fraud, which consti-
tuted a good ground for divores. But the plaintilf married
her with koowledge that the surgical operation performed on
her involved the removal of her ovaries he would, of course, be
m%md from action bacansa of her physical condition. The
fact that in this case the prospeciive bueband had asked whether
ghe was physefcally and man'mlltj;lupahla of being a wifs, and
that the judﬁn saya that good faith tired that she should
bave then disclosed the fact that the surgical operation
icvolved the removal of the ovaries, perhape caats some doubt
on whether the judge would have dacided aa to the frand and
diverce therefor e he did, thouogh his ressoning set forth
mid peam to have required it, had not the inguiry béen mada

ar.





