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Eesponsibility for Malpractice of Partnsrs and Substitutes
(Lee w5 Moare {Tew), 162 5 W, R. 437)

The Court of Civil Appeals of Texas in reversing a judg-
mene ohtained by the defendant and ordering a new trial,
says thatl i a physician makes provision for e attendance
of @ capetent physician on his patient, he may leave tempa-
rarily, but for the unwarranted abandonpment of & case at a
critical perfod resulting in increased pain and suffering an
the part of the patient, he will Le held liable in damages.
In this caze the question was as to the liability of a physician
for the malpractice of a substitute furnizhed by him.

The plaindf hed arranged with the defendant to attend
Lis wife in childbirth. One night the defendant was sum-
moned, pronounced the pains false, and went home.  When
called again next morning by teleplione, he replied that he
cotld not come, but would send another physician, a D,
Hardin. The court i5 of the opinion that, even thoogh it
should he econceded that commaon careiers in furnishing a
physician to treal injured passengers, ete., and persons ren-
dering grattitous services in employing a physician to attend
on a sick or injured person are only reguired to exercise
ordinary care to select a skilful and competent physician, yet,
under the facts of this case, the duty of the defendant to
furnish the plaintiff a phvsician to attend on his wife possess-
ing that degree of knowledge, skill, and care which physi-
cians practicing in that city and vicinity possessed, was
absolute, If it could be said that Dr. Hardin was not an
zeeigtant of the defendant in the treatment of the plainkifl's
wife, and was not a general partner af the defendant in the
practice of medicine, yet that he was a spectal partner in the
treatment of the case, or was acting under his employment to
do so, could not very well be gainsaid, AL any rate, the
defendant, being a physician himseli, and having by contract
undertaken the treatment of Mrs. Lee, and having secured the
services of Dr, Hardia to relieve himself of the necessity of
attending her himszelf and to serve his own intercsts, the
defendant would not be allowed to say that, in such caze, the
duty resting on him in the selection of a substitute physician
was simply that of ordinary care. :

Whether the plaintiff was under the influence of intoxicat-
ing liquors and exhibited a pistal in such a threatening man-
ner towards Dr. Hardin while he was waiting on the plain-
tiff's wife as (o zlarm or excite Dr. Hardin to such an extent
as {hat the same contributed to the failure, if any, of the
physicias to use ordinary care and skill in the treatment of
the plaintiff's wife, was an issue made by the evidence, which
should have been submitted to the jury for their determina-
tion, with instructions that an afirmative finding on 1t wonld
entitle the defendant 1o a verdict in his favor.



