Inference of Wegligence in Repair of Perinoum
f Stralfon . Hormum (Mo ), 263 5. W, &, #76)

The Kansasz City (Mo} Court of Appeals says that the
defendant performed on the plaintiff, a martied woman who
was suffering from a lacerated peringum, Emmett's modified
operation, which was described by experts as a standarcd
method. While he was denoding the tissues he encountered
a blind fstula, put a purse-siring sutvre around it, and
pushed it into the rectum.  Fe then procecded with the
operation, raising the floor of the vagina and taking the
necessary stitches, A few days later infeetion =et in, where
the blind fistnla was found, and cavsed a complete fistula,
which did not respond to teeatment, while an attempt to
remedy the trouble by another operation was unsuccessful.
In the plaintifi's petition it was alleged that through the
defendant's negligence and aaskilfelness, the reclum or colen
of the plaintif was tormn, cut, lacerated or panctured, cansing
a hele or pponing between the rectum and vagina, or hetweoen
the rectuim and just ouizside and below the vapina, which hale
had since remained cpen; that the defendant had negligently
and unslkilfully operated for the purpose of healing the open-
ing, and had failed. and bad negligently and unskilfully
treated the opening.  The plamtil testified that the Arst
suffering that she experienced after coming from under the
anesthetic was from severe paing and misery m the rectum,
whiclh continued until the fourth day therealter, when the
painful pulling in the fectutn gave way; that in o short Hime
an cncma was given, and she noticed that the water was
passing through the opening cased by the breaking loose of
the stitches hetween the rectum and the vagina ; that the
movements from the bowels came through the opening, and
she had ue contral over the gas; and that this condition had
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continned up to the Llime of the trial. The plaintiff furthec
testified that the defondant admitied that ibe condition was
his fault. There was also testimony by an expert to the effect
that i an ordinary case, cuiting or sticching through, as
alleged by the plaintiff, would be a matter of carclesspess.
The further testimony aof the plaintif brating dircetly on
this point was to the effect that just before the sceond opera-
tion, when the defendant was asked by the pladntilf the cuuse
of her condition, he replied: *I don’t know. 1 can’t account
ior it, unless I stitched into a blind fstula and didn't know
it” The conrt thinks thiz evidence afforded a basis from
which the jury reasonably might infer that the defendant was
negligent ; that there was no error in submitting the case to
the jury.

It was wrged that the trial court erred in refusing to
sustain the defendant’s instruetions in the nature of demucrers
offered at the close of the plaintiff's case, and again at the
close of the defendant’s evidence, and at the clege of all the
evidence, In passing on the ruling of the court on the defen-
dant’s demurrer to the plaintiff's evidence, the evidence of
the defendant should be disregarded and only that tending to
inake a prima facie case for the plaintiff considered., It
was insisted that the plaimtiff was not entitled to go 1o the
jury without ditect and positive cvidenee of the defendant's
negligence. Such is not the role, & demurrer to evidence is
sustainable only in the absence of material testimony or
recasonable inference,

The plaintif obtained & judpment for $35,000 damages, but
that is reversed and the canse remanded for a new trial on
account of remarks made by the court throughoeut the trial,
which were strongly prejudicial to the defendant.



